
IN THE CIRCUIT COURT OF GREENE COUNTY 

STATE OF MISSOURI  

 

STATE OF MISSOURI, e x  re l.  ) 

Attorn e y Ge n e ral Ch ris  Koste r,  ) 

) 

P la in tiff,    ) 

)  

vs .      ) Case  No: 

 ) Div is ion : 

TIMOTHY DUANE P ELC d/b/a    ) 

M an d P  AUTO GROUP    ) 

   ) 

 Se rve :  Tim oth y Du an e  P e lc  ) 

 6162 E Farm  Rd. 134  ) 

 Strafford, MO 65757  ) 

   ) 

AND   ) 

   ) 

J ONATHAN METCALF d/b/a    ) 

M an d P  AUTO GROUP   ) 

   ) 

 Se rve : J on ath an  Me tcalf  ) 

 3436 W Trace y  Ct,  ) 

 Sprin gfie ld , MO 65807  ) 

       ) 

AND       ) 

       ) 

FLOORP LAN XP RESS, LLC  ) 

       )  

 Se rve : Craig  Ow e n s    )  

 8801 E. 63rd St, Su ite  104  ) 

 Raytow n , MO 64133   ) 

       ) 

  De fe n dan ts .   ) 

 

P ETITION FOR P RELIMINARY, P ERMANENT, AND MANDATORY 

INJ UNCTIONS, RESTITUTION, CIVIL P ENALTIES AND OTHER 

COURT ORDERS  
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Pla in t iff the Sta te of Missour i, ex rel. Chr is Koster , At torney Genera l , 

by and through  Assistan t  At torney Genera l Melissa  A. Cullmann , for  it s 

Pet it ion  for  Preliminary, Permanent , Mandatory In junct ions, Rest itu t ion , 

Civil Pena lt ies and Other  Cour t  Orders, aga inst  Timothy Duane Pelc and 

J ona than  Metca lf d/b/a  M and P  Auto Group, and Floorplan  Xpress, LLC 

(“Defendant s”), upon informat ion  and belief, sta tes as follows: 

P ARTIES  

 

1. Chris Koster  is the duly elected, qua lified, and act ing At torney 

Genera l of the Sta te of Missour i and br ings th is act ion  in  h is officia l capacity 

pursuant  to Chapter  407, RSMo 2010.
1
 

2.  Defendant  M and P  Auto Group is fict it ious regist ra t ion  with  the 

Missour i Secret a ry of Sta t e loca ted a t  1445 E ast  St . Louis, Spr ingfield, 

Missour i 65802. It s owners and opera tors a re Defendant  Timothy Duane Pelc 

(“Pelc”) who resides a t  6162 East  Farm Road 134, St r a fford, Missour i 65757 

and Defendant  J ona than  Metca lf (“Metca lf”) who resides a t  3436 West  Tracey 

Cour t , Spr ingfield, Missour i 65807.   

3. Floorplan  Xpress LLC (“Xpress”) is a  Missour i limited liability 

company regist ered with  the Missour i Secreta ry of Sta t e tha t  t ransacts 

                                                 
1
 All r efer ences a r e to Missour i Revised Sta tu tes 2010, un less otherwise n oted.  Wh ere a  cita t ion  

gives a  supplement  year —e.g. “(Supp. 2012)”—t h e cita t ion  is to th e ver sion  of th e sta tu t e tha t  

appear s in  the cor r esponding supplementary ver sion  of th e Missou r i Revised Sta tu tes, and, where 

relevan t , to iden t ica l ver sions published in  pr evious supplement s.  
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 3 

business in  Greene County, Missour i, among other  places. It  is 

headquar tered a t  4300 Highline Bouleva rd, Suite B330, Oklahoma City, 

Oklahoma 73108. 

4. Defendant  Xpress’ r egistered agent , Cra ig Owens, is loca ted a t  

8801 East  63rd St reet , Suite 104, Raytown, Missour i 64133. 

5. Any acts, pract ices, methods, uses, solicita t ions or  conduct  of the 

Defendant s a lleged in  th is Pet it ion  includes the acts, pract ices, methods, 

uses, solicita t ions or  conduct  of Defendant s and Defendant s’ employees, 

agents, or  other  representa t ives act ing under  Defendan ts’ direct ion , cont rol, 

or  au thor ity.  

6. Defendant s have done business with in  the Sta te of Missour i by 

market ing, adver t ising, financing, offer ing for  sa le, and selling au tomobiles to 

persons with in  the Sta te of Missour i. 

J URISDICTION  

 

7. J ur isdict ion  is proper ly vest ed with  th is Cour t  under  Ar t . V, § 14 

Mo. Const . 

8. This Cour t  has subject  mat t er  and persona l ju r isdict ion  over  the 

Defendant s under  Ar t . V, § 14 Mo. Const .  

9. This Cour t  has au thor ity over  th is act ion  pursuant  to § 407.100, 

which  a llows the At torney Genera l to seek in junct ive relief, rest itu t ion , 

pena lt ies, and other  relief in  circu it  cour t  aga inst  persons who viola t e              
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§ 407.020. 

VENUE 

 

10. Venue is proper  in  th is Cour t  pursuant  to § 407.100.7, which  

provides tha t  “[a ]ny act ion  under  th is sect ion  may be brough t  in  the county in  

which  the defendan t  resides, in  which  the viola t ion  a lleged to have been  

commit ted occur red, or  in  wh ich  the defendant  has h is pr incipa l place of 

business.”  

11. Defendant s marketed, adver t ised, financed, offered, and sold 

au tomobiles in  Greene County, Missour i, and have engaged in  the acts, 

pract ices, methods, uses, solicita t ion  and condu ct  descr ibed below tha t  viola te 

§ 407.020, RSMo in  Greene County, Missour i. 

MERCHANDISING P RACTICES ACT  

 

12. Sect ion  407.020 of the Merchandising P ract ices Act  provides in  

per t inent  par t : 

1.The act , use or  employment  by any person  of any 

decept ion , fraud, fa lse pretense, fa lse promise, 

misrepresenta t ion , unfa ir  pract ice or  the concea lmen t , 

suppression , or  omission  of an y mater ia l fact  in  

connect ion  with  the sa le or  adver t isement  of any 

merchandise in  t rade or  commerce or  the solicita t ion  of 

any funds for  any char it able purpose, as defined in  

sect ion  407.453, in  or  from the sta te of Missour i, is 

decla red to be an  unlawful pract ice… Any act , use or  

employment  decla red unlawful by th is subsect ion  

viola tes th is subsect ion  whether  commit ted before, 

dur ing or  a fter  the sa le, adver t isemen t , or  solicit a t ion .  
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13. “Person” is defined as “any na tura l person  or  h is lega l 

representa t ive, par tnersh ip, firm, for -profit  or  not -for -profit  corpora t ion , 

whether  domest ic or  foreign , company, foundat ion , t rust , business en t ity or  

associa t ion , and any agent , employee, sa lesman, par tner , officer , director , 

member , stockholder , associa te, t rustee or  cestu i que t rust  t hereof.”                 

§ 407.010.5. 

14. Wholesa lers a r e “person s” liable for  viola t ions of the 

Merchandising Pract ices Act , and pr ivity with  consumer  is not  required. 

Gibbons v. J . N uckolls, Inc., 216 S.W. 3d 667, 670 (Mo. 2007).    

15.  “Merchandise” is defined as “any objects, wares, goods, 

commodit ies, in tangibles, rea l est a te, or  services.”  § 407.010(4).  

16. “Trade” or  “commerce” is defined as “the adver t ising, offer ing for  

sa le, sa le, or  dist r ibu t ion , or  any combina t ion  thereof, of any s ervices and any 

proper ty, t angible or  in tangible, rea l, persona l, or  mixed, and any other  

a r t icle, commodity, or  th ing of va lue wherever  situa ted. The terms “t rade” 

and “commerce” include any t rade or  commerce direct ly or  indirect ly a ffect ing 

the people of th is st a te.”  § 407.010(7). 

17. Defendants have adver t ised, marketed, and sold merchandise in  

t rade or  commerce with in  the meaning of § 407.010. 

18. Pursuant  to au thor ity gran ted in  § 407.145, the At torney Genera l 
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 6 

has promulga ted ru les expla in ing and defin ing t er ms u t ilized in  Sect ions 

407.010 to 407.145 of the Merchandising Pract ices Act .  Sa id Rules a re 

conta ined in  the Missour i Code of Sta te Regula t ions (CSR).  The ru les 

relevant  to the Merchandising Pract ices Act  a llega t ions herein  include, bu t  

a re not  limited to, t he provisions of 15 CSR 60-3.010 to 15 CSR 60-14.040.  

These ru les a re adopted and incorpora ted by reference. 

SALE AND TRANSFER OF VEHICLES  

19. Sect ion  301.210 of the Missour i Revised Sta tu tes provides in  

per t inent  par t : 

1. In  the event  of a  sa le or  t ransfer  of ownersh ip of a  

motor  vehicle or  t r a iler  for  which  a  cer t ifica te of 

ownersh ip has been  issued, the holder  of such  

cer t ifica t e sha ll endorse on  the same an  

assignment  thereof, with  warran ty of t it le in  form 

pr in ted thereon , and prescr ibed by the director  of 

revenue, with  a  sta tement  of a ll liens or  

encumbrances on  such  motor  vehicle or  t ra iler , 

and deliver  the same to the buyer  a t  the t ime of 

the delivery to h im of such  motor  vehicle or  

t ra iler… 

 

20. Dealer , as the cer t ifica te owner  of a  veh icle, has a  lega l r igh t  to 

t ransfer  possession  of a  vehicle to a  buyer  pending complet ion  of the sa le. 

Physica l t ransfer  of possession  crea tes an  executor  cont r act  between dea ler  

and buyer  which  grants buyer  the r igh t  to compel assignment  of the 

cer t ifica t es of owner sh ip from dea ler ; and consequent ly the r igh t  to seek 
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delivery of the cer t ifica tes from floor  plan  financer . Brad ley v. K & E 

Investm en ts, 847 S.W.2d 915, 920 (Mo. App. 1993) 

21. An automobile dea ler sh ip’s creditor ’s possession  of cer t ifica te of 

ownersh ip is not  a  subst itu t e for  lien  per fect ion . Id  a t  922. 

UNIFORM COMMERCIAL CODE  

22. UCC Art icle 9 § 1-201 defines a  buyer  in  the ordinary course of 

business as one who in  good fa ith  buys goods from a  business tha t  sells goods 

of tha t  kind, withou t  knowledge  t ha t  the sa le viola tes the r igh ts of another  

person . 

23. Absent  cer ta in  except ions, a  buyer  in  the ordinary course of 

business takes free of a  secur ity in t erest  crea ted by the buyer 's seller , even  if 

the secur ity in t erest  is per fect ed and the buyer  knows of it s existen ce. § 400.9-

320, RSMo. 

ALLEGATIONS OF FACT RELEVANT TO ALL COUNTS  

 

24. Defendant  Xpress sells financing services to au tomobile 

dea lersh ips. 

25. From a t  least  Apr il 2013, Defendant  Pelc owned and Defendant  

Metca lf opera ted M and P  Auto Group as an  au tomobile dea lersh ip tha t  

marketed, adver t ised, offered to sell and sold au tomobiles to Missour i 

consumers. 
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26. Defendant  Xpress loaned Defendan ts Pelc and Metca lf money to 

purchase au tomobiles in  return  for  a  secur ity in t erest  in  the vehicles.  

27. Defendant  Xpress kept  physica l possession  of cer t ifica tes of t it le 

of the au tomobiles in  Defendant s Pelc and Metca lf’s inventory.  

28. When Defendan t s Pelc and Metca lf sold an  au tomobile to a  

consumer , Pelc and Metca lf were requir ed to pay Defendant  Xpress before 

Xpress would r elease the t it le to Pelc and Metca lf. 

29. Defendant  Xpress withheld t ransfer  of t it les from Defendant s 

Pelc and Metca lf as subst itu t ion  for  va lid per fect ion  of a  lien  or  encumbrance 

aga inst  the au tomobiles and in  order  to assure r epayment  on  Pelc and 

Metca lf’s loan . 

30. Defendants Pelc and Metca lf collected payments from consumers 

for  the au tomobiles sold and delivered , bu t  did not  make payment  to 

Defendant  Xpress. 

31. Despite knowing tha t  they did not  possess the t it les , Defendants 

Pelc and Metca lf sold vehicles and promised consumers tha t  they would 

provide t it les to the vehicle a fter  sa le or  t ransfer .  

32. Defendant  Xpress knew Defendant s Pelc and Metca lf sold and 

delivered cars to consumers when Defendant  Xpress physica lly possessed the 

cer t ifica t es of t it le t o those vehicles .  
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33. Defendant  Xpress’ physica l possession  of the cer t ifica tes of t it le 

prevented the t it le from being t ransfer r ed a t  the t ime of sa le.  

34. Consumers were unable to r egister  their  au tomobiles a fter  

purchase and deliver y because of Defendant  Xpress’ reten t ion  of the 

cer t ifica t es of t it le. 

35. Without  a  proper ly registered cer t ifica t e of t it le, a  consumer  

cannot  lega lly dr ive an  au tomobile.  

36. Defendants, pu rsuant  to § 301.210, RSMo, were requir ed to 

t ransfer  motor  vehicle t it les to buyer s a t  the t ime of sa le or  t ransfer  of the 

vehicle. 

37.  Defendants fa iled to t ransfer  cer t ifica tes of t it le a t  the t ime of 

sa le or  t r ansfer .  

Consumer  Examples 

38. Defendants Pelc and Metca lf sold vehicles to the following 

consumers and did not  deliver  t it les a t  the t ime of sa le or  t r ansfer ; 

a. Troy Kit t rell,  who cont racted with  Defendants on  or  about  

J une 9, 2013,  purchased a  vehicle for  $2,100.00; 

b. J im Hoyt  who cont r acted with  Defendants on  or  about  August  

2, 2013, purchased a  vehicle for  $750.00; 

c. Brian  Thornton , who cont ract ed with  Defendant s  on  or  about  

J une 24, 2013, purchased a  vehicle for  $750.00; 
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d. Nicole J enanian , who cont ract ed with  Defendant s on  or  about  

J une 19, 2013, purchased a  vehicle for  $1,900.00; 

e. J ohnathan  Thompson , who cont racted with  Defendan ts on  or  

about  J une 18, 2013, purchased a  vehicle for  $1,000.00; 

f. Ian  Davis, who cont racted with  Defendants on  or  about  J u ly 

13, 2013, purchased a  vehicle for  $2,000.00 

g. Richard Conway, who cont racted with  Defendants on  or  about  

J une 29, 2013, purchased a  vehicle for  $4,300.00. 

h. Kirsten  Ward, who cont racted with  Defendants on  or  about  

August  3, 2013, purchased a  vehicle for  $1,300.00 

i. Eric Krugler , who cont racted with  Defendants on  or  about  

J u ly 19 2013, purchased a  vehicle for  $5,000.00. 

j. Randy Casteel, who cont racted with  Defendants on  or  about  

J u ly 31, 2013, purchased a  vehicle for  $3,350.00. 

k. Megan Overst r a t , who cont racted with  Defendants on  or  about  

August  2, 2013, purchased a  vehicle for  $950.00. 

l. J eff Shepper ly, who cont racted with  Defendants on  or  about  

August  3, 2013, purchased a  vehicle for  $1,500.00. 

VIOLATIONS OF LAW 

 

COUNT I: FALSE P ROMISE  

Again st De fe n dan ts  P e lc  an d Me tca lf  
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39. Pla in t iff incorpora tes a ll a llega t ions sta t ed above. 

40. Defendant s Pelc and Metca lf viola ted Sect ion  407.020 by fa lsely 

promising consumers tha t  Defendants would provide the veh icle’s t it le to the 

consumer , a  st a tement  which  was fa lse or  misleading as to Defendants’ 

in ten t ion  or  ability to per form the promise, or  likelihood the promise will be 

per formed.   

COUNT II: DECEP TION  

Again st De fe n dan ts  P e lc  an d Me tca lf  

 

41.  P la in t iff incorpora tes a ll a llega t ions st a ted above. 

42. Defendants Pelc and Metca lf viola ted Sect ion  407.020 by using 

decept ion  in  tha t  Defendants engaged in  acts or  pract ices wh ich  had the 

tendency or  capacity to mislead, deceive, or  chea t  and tended to crea te the 

fa lse impression  tha t  Defendants had the ability to t ransfer  the cer t ifica tes of 

t it le for  the veh icles being sold and delivered to consumers when in  fact  

Defendants did not  physica lly possess the cer t ifica tes of t it le.   

COUNT III: CONCEALMENT, SUP P RESSION,  

OR OMISSION OF A MATERIAL FACT  

Again st De fe n dan ts  P e lc  an d Me tca lf  

 

43.  P la in t iff incorpora tes a ll a llega t ions st a ted above. 
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44. Defendants Pelc and Metca lf viola ted Sect ion  407.020 by omit t ing 

the mater ia l fact  tha t  Defendants did not  physica lly possess the cer t ifica tes of 

t it le to be able to t r ansfer  them to consumers  a t  the t ime of delivery. 

 

COUNT IV: UNFAIR P RACTICE  

Again st De fe n dan ts  P e lc , Me tca lf, an d Xpre ss  

 

45. Pla in t iff incorpora tes a ll a llega t ions sta t ed above. 

46. Defendants Pelc, Metca lf, and Xpress viola ted Sect ion  407.020 by 

engaging in  the method, use or  pract ice of selling and deliver ing au tomobiles  

to consumers without  passing or  t r ansfer r ing t it le which  viola tes § 301.210, 

RSMo, a  sta tu te in t ended to protect  the public. 

47. Defendants’ viola t ion  present s the r isk of, and causes substan t ia l 

in jury to consumers because viola t ions of § 301.210 harmed, and will 

cont inue to harm, consumers.  

RELIEF  

 WHEREFORE, P la in t iff prays th is Cour t  en ter  judgment : 

A. Finding tha t  t he Defendant s viola t ed the provisions of Sect ion  

407.020. 

B. Issu ing P reliminary and Permanent  In junct ions issued  pur suant  

to §§ 407.100.1 and 407.100.2 prohibit ing and en join ing the Defendant s and 

their  agents, servan ts, employees, representa t ives and other  individua ls 
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act ing a t  it s direct ion  or  on  it s beha lf from selling au tomobiles in  the Sta te of 

Missour i. 

C. Issu ing P reliminary and Permanent  In junct ions tha t  r equir e the 

Defendants and their  agents , servants, employees, representa t ives and other  

individua ls act ing a t  their  direct ion  or  on  their  beha lf t o t ransfer  t it les on  

vehicles purchased by consumers to any and a ll consumers who purchased 

vehicles pr ior  to the filing of th is act ion  and have not  r eceived proper ly 

executed t it le. 

D. Requir ing the Defendant s pu rsuant  to § 407.100.4 to provide fu ll 

rest itu t ion  to a ll consumers who suffered any ascer ta inable loss, including 

but  not  limited to any monies or  proper ty acquir ed by Defendants th rough  

unlawful pract ices. 

E . Requir ing the Defendant s pu rsuant  to § 407.100.6 to pay the 

Sta te of Missour i a  civil pena lty in  such  amount s as a llowed by law per  

viola t ion  of Chapter  407 tha t  the Cour t  finds to have occurred. 

F . Requir ing the Defendant s pu rsuant  to § 407.140.3 to pay to the 

Sta te an  amount  of money equa l to ten  percent  (10%) of the tota l rest itu t ion  

ordered aga inst  the Defendant , or  such  other  amount  as the Cour t  deems fa i r  

and equitable. 

G. Requir ing the Defendant s pu rsuant  to § 407.130 to pay a ll cour t , 

invest iga t ive and prosecut ion  costs of th is case. 
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H. Grant ing any fur ther  relief tha t  th is Cour t  deems proper  in  the 

premise. 

Respect fu lly submit ted, 

 

      CHRIS KOSTER 

      At torney Genera l 

 

 

      /s/ Melissa  Cullmann     

Melissa  Cullmann, MO Bar  #65860 

Assistan t  At torney Genera l 

P .O. Box 899, J effer son  City, MO  65102 

(573) 751-3376; FAX (573) 751-2041 

Melissa .Cullmann@ago.mo.gov 

 

ATTORNEYS FOR PLAINTIFF  
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